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 1.  TIME:  9:00   CASE#: MSC14-01254 
CASE NAME: RACHAIAH VS. INFLECTIVE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 2.  TIME:  9:00   CASE#: MSC14-01254 
CASE NAME: RACHAIAH VS. INFLECTIVE 
HEARING ON MOTION TO CONFIRM ARBITRATION AWARD 
FILED BY SATISH RACHAIAH 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion to confirm arbitration award is granted in part.  The Court confirms 
the arbitration award in its full dollar amount.  However, under the one final judgment rule, 
the Court cannot award additional prejudgment interest and enter a judgment on the total award 
while plaintiff’s oral contract claims are still pending.  (See, Morehart v. County of Santa Barbara 
(1994) 7 Cal.4th 725, 740-741.) 
 

The basis for confirming the arbitration award is as follows. 
 
A. The Arbitrator’s Powers. 
 
The parties’ arbitration clause provides in pertinent part as follows: 

 
The prevailing party in any action to enforce the terms of this Agreement or 
otherwise to determine the rights and obligations of the parties shall be entitled to 
recover reasonable attorneys’ fees, arbitration fees and costs and legal costs as 
determined by the court or arbitrator in any such action. 
 

Defendant argues that the arbitrator exceeded his powers when, in making an award of attorney 
fees and costs to plaintiff, the arbitrator did not limit the award to attorney fees and costs 
incurred in the arbitration.  The arbitrator included attorney fees and costs incurred in two 
consolidated Sacramento County Superior Court actions that were litigated while the arbitration 
was stayed. 
 

The Court finds that defendant’s argument lacks merit.  For ease of reading, the Court 
will refer to attorney fees and costs collectively as “attorney fees.” 

 
In the arbitration proceeding, defendant presented the arbitrator with an issue of 

contractual interpretation: whether attorney fees incurred in the Sacramento County actions 
were within the scope of the attorney fee clause.  (Defendant’s Exhibit “M”, Part III-A, pp. 7-9.)  
Defendant also presented the arbitrator with a second, related issue: whether such attorney fees 
should be deemed “reasonable” within the meaning of the attorney fee clause.  (Id., Part III-B, 
pp. 9-13.)  The Court finds that deciding these two issues was well within the scope of the 
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arbitrator’s powers. 
 
Defendant relies primarily on the DiMarco decision.  (DiMarco v. Chaney (1995) 31 

Cal.App.4th 1809, 1815.)  It is not clear to the Court whether DiMarco is still good law, in light of 
subsequent California Supreme Court decisions.  (See, Gueyffier v. Ann Summers, Ltd. (2008) 
43 Cal.4th 1179, 1185 and 1188; Moore v. First Bank of San Luis Obispo (2000) 22 Cal.4th 782, 
786-789; Moshonov v. Walsh (2000) 22 Cal.4th 771, 779.)  The Moshonov decision in particular 
flatly rejected DiMarco’s rationale, although it declined to formally disapprove DiMarco as 
precedent.  (Ibid.) 

 
In light of this California Supreme Court precedent, two published Court of Appeal 

decisions have criticized DiMarco, and declined to follow it.  (See, Safari Associates v. Superior 
Court (2014) 231 Cal.App.4th 1400, 1412-13.  Accord, Cohen v. TNP 2008 Participating Notes 
Program, LLC (2019) 31 Cal.App.5th 840, 876.)  Several other Court of Appeal decisions have 
shown little difficulty in distinguishing DiMarco and limiting it to its facts, giving little deference to 
DiMarco’s rationale.  (See, Cooper v. Lavely & Singer Professional Corp. (2014) 230 
Cal.App.4th 1, 21; San Francisco Housing Authority v. Service Employees Internat. Union, Local 
790 (2010) 182 Cal.App.4th 933, 950-951; Kahn v. Chetcuti (2002) 101 Cal.App.4th 61, 67-68.) 

 
To the extent that DiMarco is still good law, it is strictly limited to the following fact 

pattern: when an arbitrator invokes unbridled discretion to ignore contractual “shall” language 
that expressly and unambiguously limits the arbitrator’s powers.  The case at bar does not 
present such a fact pattern.  The “shall” language in the above-quoted attorney fees clause 
provides that the prevailing party “shall be entitled to” attorney fees, and the arbitrator honored 
that language by awarding attorney fees to plaintiff.  The question was how much in attorney 
fees should be awarded, a matter that was within the arbitrator’s power to decide. 

 
In sum, the key question is whether is whether the attorney fee clause “explicitly and 

unambiguously” prohibited the arbitrator from including, in an award of reasonable attorney fees, 
those fees incurred in related Superior Court litigation, when discovery from that litigation proved 
helpful to the arbitrator.  (Gueyffier, supra, 43 Cal.4th at 1185.)  The Court finds that the clause 
did not.  Accordingly, while it may have been a legal error to interpret the attorney fee clause in 
the manner that the arbitrator did, and it may have been a factual error to conclude that the 
attorney fees claimed were reasonable in amount, under the post-DiMarco legal authorities cited 
above any such errors are not subject to judicial review. 

 
B. Public Policy. 
 
The Court frankly does not understand defendant’s argument that the Court should 

refuse to confirm the arbitration award on public policy grounds.  Plaintiff’s act in filing a 
complaint against a third party in Sacramento County did not violate the public policy favoring 
arbitration, because defendant has not shown that there was any arbitration agreement between 
plaintiff and that third party.  Further, defendant would be estopped from making such a 
public policy argument, because it was defendant who first filed a complaint against the same 
third party a year before plaintiff did.  The consolidated Sacramento litigation was a war 
defendant started. 
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If defendant is arguing that the temporary stay of the arbitration proceeding somehow 
violated the public policy favoring arbitration, defendant misapprehends governing California 
law.  The California Arbitration Act expressly contemplates that when an arbitration and related 
civil actions are pending at the same time, the trial court has discretion to stay the arbitration if 
that would appear to be the most appropriate course of action: 

 
If the court determines that there are other issues between the petitioner and the 
respondent which are not subject to arbitration and which are the subject of a 
pending action or special proceeding between the petitioner and the respondent 
and that a determination of such issues may make the arbitration unnecessary, 
the court may delay its order to arbitrate until the determination of such other 
issues or until such earlier time as the court specifies.  [Emphasis added.[ 
 
If the court determines that a party to the arbitration is also a party to litigation in 
a pending court action or special proceeding with a third party as set forth under 
subdivision (c), the court (1) may refuse to enforce the arbitration agreement and 
may order intervention or joinder of all parties in a single action or special 
proceeding; (2) may order intervention or joinder as to all or only certain issues; 
(3) may order arbitration among the parties who have agreed to arbitration and 
stay the pending court action or special proceeding pending the outcome of the 
arbitration proceeding; or (4) may stay arbitration pending the outcome of the 
court action or special proceeding.  [Emphasis added.] 
 

(Code Civ. Proc., § 1281.2.)  It cannot have been a violation of public policy for plaintiff to invoke 
a procedural remedy expressly granted by statute. 

 

  

 3.  TIME:  9:00   CASE#: MSC14-01254 
CASE NAME: RACHAIAH VS. INFLECTIVE 
HEARING ON PETITION TO VACATE ARBITRATION AWARD 
FILED BY INFLECTIVE INC. 
* TENTATIVE RULING: * 
 
 Defendant’s petition to vacate or correct arbitration award is denied.  The basis for this 
ruling is set forth in the Court’s ruling on plaintiff’s companion motion to confirm. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-01314 
CASE NAME: BANK OF AMERICA VS. DUQUETTE 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PURSUANT TO STIPULATION 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
Appear. 
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 5.  TIME:  9:00   CASE#: MSC16-01688 
CASE NAME: RAHBAN VS. JOHN MUIR 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY MITA PANCHAL M.D. 
* TENTATIVE RULING: * 
 
            Appear. 
      
            Defendant Mita Panchal, M.D.’s motion for summary judgment is granted.  The motion is 
unopposed, and Defendant has met her burden to show that there are no triable issues of 
material fact.  See Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850 
 
             On September 3, 2016, Plaintiff Mousa Rahbin (“Mousa”) filed this medical malpractice 
action against Defendant Panchal, Defendant John Muir Health and other John Muir doctors for 
failure to diagnose cauda equine syndrome from September 3, 2015, when he first presented at 
the Emergency Room at John Muir, to September 8, 2015, when Dr. Terrence Chen performed 
a laminectomy and L4-5 microdiscectomy on Plaintiff.  (Cmplt, paragraphs 8-14, 16-23)  Plaintiff 
Nil Rahbin, Mousa’s wife, asserts a claim for loss of consortium.  (Cmplt, paragraphs 24-26) 
 
STATEMENT OF UNDISPUTED FACTS 
 
 The events of this case take place over less than one week.  On September 3, 2015, 
Mousa presented at the Emergency Room (“ER”) at John Muir Medical Center in Walnut Creek.  
He presented with complaints of lower back pain.  He was assessed by triage nurse, Nina 
Medeiros, R.N.  Mousa gave a history of treatment for lower back pain 8 years earlier while 
working in construction.  He reported that the pain had become worse in the last few months;  
now, it was radiating down the left leg to the foot.  He denied any acute injury or saddle 
anesthesia (loss of sensation in the area of the buttocks, perineum and inner surface of the 
thighs).  (Facts 3, 4)   
 
 ER doctor, David Soohoo, examined Mousa and found the pelvis was stable to 
compression; the pain was in the lumbar area; there was no point tenderness over the midline, 
and the pain was worse with straight leg raising of the left leg.  Neurologically, Dr. Soohoo found 
that the patient had intact strength in the bilateral lower extremeties with intact sensation to light 
touch.  (Facts 3, 4)  Dr. Soohoo’s assessment was sciatica or impingement, along with muscle 
spasms, but no evidence of cord compression or cauda equine syndrome.  Mousa was 
discharged home with pain medication, prednisone (a steroid) and muscle relaxant medication.  
He was given a referral to an orthopedist for evaluation and a possible MRI of the spine and 
instructed to return to the ER if his symptoms worsened or changed.  (Fact 5)   
 
 Three days later, on September 6, 2015, Mousa returned to the ER at John Muir Medical 
Center in Walnut Creek.  He was evaluated by Dr. Antonio Muto-Isolani, who charted that the 
patient presented with sudden onset of numbness to the right lower extremity.  Mousa told Dr. 
Muto-Isolani that on September 5, 2015, he began to experience numbness to the anal region 
and right lower extremity from his toes to his hip when standing.  When lying flat, the numbness 
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was limited to his toes.  Mousa also reported having difficulty urinating and no bowel 
movements the previous day.  (Fact 6) 
 
 Upon examination, Dr. Muto-Isolani found that Mousa had intact strength in both lower 
extremities, weakness on plantar flexion of the right foot, subjective numbness of the right foot 
and right inner thigh, a hyperactive right knee patellar reflex and normal rectal tone.  (Fact 6)  
Dr. Muto-Isolani’s assessment was severe sciatica with pain, with no signs of cauda equine 
syndrome.  Dr. Muto-Isolani determined that Mousa should be admitted for pain medication and 
an MRI for further evaluation.  (Fact 7) 
 
 On September 7, 2015, at approximately 1:30 a.m., Defendant Dr. Panchal admitted 
Mousa to the hospital.  She conducted an examination of Mousa, wherein she found the 
patient’s muscle strength was 5/5 in all 4 extremities, but decreased sensation in the left 
posterior thigh and lateral part of the left leg.  (Fact 8)  Dr. Panchal entered an order for an MRI 
of the lumbar spine and pain management with medications, as needed.  (Fact 8) 
 
 The MRI was performed that same morning, at 10 a.m., on September 7, 2015.  Dr. 
Panchal’s shift ended at 7 a.m. on September 7th.  Mousa’s care was transferred to Jeffrey 
Thomas, M.D.  (Facts 9, 10)   
 
 While Dr. Thomas’ physical examination of Mousa was the same as Dr. Panchal’s, he 
had the benefit of the MRI results.  Hence, the same day, Dr. Thomas contacted neurosurgeon, 
Terrence Chen, M.D., who agreed to consult.  (Fact 10)  Dr. Chen was involved in the care of 
another patient with an intracranial hemorrhage during the day on September 7, 2015.  
However, at or around 7 p.m. on September 7, 2015, Dr. Chen evaluated Mousa.  (Fact 11) 
 
 Dr. Chen charted that the lumbar MRI showed a congenitally narrow spinal canal with a 
disc herniation at L4-5 causing compression of Mousa’s cauda equina.  Dr. Chen’s examination 
revealed that rectal tone was mildly reduced; deep tendon reflexes were trace; toes were 
bilaterally equivocal, and light touch was impaired in the lateral aspect of the left foot and in the 
saddle region.  Dr. Chen’s believed that Mousa had compression of his lower lumbar and sacral 
nerve roots with saddle numbness and some degree of sphincter weakness consistent with 
cauda equina syndrome.  Dr. Chen recommended surgical correction of the condition.  (Fact 11) 
 
 Dr. Chen performed L4 and L5 laminectomies and an L4-5 microdiscectomy the next 
morning, September 8, 2015 at 8 a.m.  The surgery was performed without complications.  (Fact 
12)  Mousa was discharged from the hospital on September 11, 2015.   
 
 Mousa contends that all Defendants, including Dr. Panchal, failed to diagnose and timely 
treat him while in their care.  As a result, Plaintiff has permanent damage to his cauda equina, a 
neurogenic bowel and bladder, sexual dysfunction, depression, loss of mobility and intractable 
pain.  (Fact 13) 
 
DEFENDANT’S MOTION 
 
 Dr. Panchal moved for summary judgment on the grounds that there are no triable 
issues of fact concerning whether Dr. Panchal was negligent in the care and treatment of Mousa 
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and whether any negligent act or omission on her part caused or contributed to Mousa’s injuries.  
The elements of professional negligence are:  (1) a duty to use such skill, prudence and 
diligence as other members of the profession commonly possess and exercise, and (2) breach 
of the applicable standard of care, (3) causation and (4) damages.  See Turpin v. Sortini (1982) 
31 Cal.3d 220, 229-230.   
 
THE STANDARD OF CARE FOR MEDICAL TREATMENT 
 
 The standard of care in a medical malpractice case requires that physicians exercise, in 
diagnosis and treatment, that reasonable degree of skill, knowledge and care ordinarily 
possessed and exercised by members of the medical profession under similar circumstances. 
See Munro v. The Regents of the University of California (1989) 215 Cal.App.3d 977, 983-985;  
Bardessono v. Michels (1970) 3 Cal.App.3d 780, 788.   
 
 To establish that a health care provider’s care and treatment did not meet the standard, 
expert testimony is required, unless the facts of a particular case are susceptible to 
comprehension by a lay juror.  See Cobbs v. Grant (1972) 8 Cal.App.3d 229, 236; Jambazian v. 
Borden (1994) 25 Cal.App.4th 836, 844.  Expert evidence in a malpractice suit is conclusive as 
to the proof of the prevailing standard of skill and learning in the locality and of the propriety of 
particular conduct by the practitioner in particular instances because such standard and skill is 
not a matter of general knowledge and can only be supplied by expert testimony.   See 
Landeros v. Flood (1976) 17 Cal.3d 399, 410; Willard v. Hagemeister (1981) 121 Cal.App.3d 
406, 412. 
 
  Here, Plaintiffs have alleged that Dr. Panchal breached the standard of care when she 
“failed to order any radiographic studies STAT despite ongoing saddle anesthesia, documented 
weakness, bowel and bladder dysfunction and/or incontinence and intractable pain; failed to 
consult neurosurgery STAT despite symptoms of cauda equina syndrome and documented 
progressive decline.”  (Cmplt, paragraph 16)  Plaintiff’s allegations are well-beyond the 
comprehension of a lay juror and therefore, expert testimony is required to prove the ultimate 
issues in this case.   
 
 Dr. Panchal had this case reviewed by a board certified internal medicine physician, 
Heather Nye, M.D., Ph.D.  See Nye Decl., paragraphs 2-4.  According to Dr. Nye, Dr. Panchal 
met the standard of care with regard to her care and treatment of Mousa, at all times.  Dr. Nye 
opines that Dr. Panchal’s evaluation of Mousa on September 7, 2015 was thorough and focused 
on all of the symptoms typically associated with cauda equina syndrome.  Dr. Panchal 
conducted a physical examination where she found the patient’s muscle strength to be 5/5 in all 
4 extremeties.  Dr. Panchal found a positive straight leg test bilaterally.  She properly performed 
this test by having Mousa lift his legs above the bed while she applied countervailing force.  
Additionally, Dr. Panchal checked the patient for saddle anesthesia by running her fingers on 
the upper inner thigh in the groin area to check for numbness.  All of these evaluations were 
exactly the type required to check a patient for cauda equina syndrome.  See Nye Decl., 
paragraphs 6-8.   
 
 Dr. Panchal also ordered an MRI of the lumbar spine to be done as soon as possible 
(not STAT).  The MRI was done the same morning, at 10 a.m.  See Nye Decl., paragraphs 6(g), 
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10.  Dr. Nye concluded that Dr. Panchal had taken the appropriate steps in managing Mousa’s 
care, communicating with other medical providers and ordering the appropriate imaging and 
laboratory testing.  See Nye Decl., paragraph 6(g)-12. 
 
 Dr. Nye also opined on whether Dr. Panchal could have caused or contributed to 
Mousa’s injuries.  She found no evidence of that.  Dr. Panchal ordered the MRI of Mousa’s 
lumbar spine and it was done the morning it was ordered.  Dr. Panchal’s shift ended before the 
MRI was done.  At that point, another doctor (Dr. Thomas) took over the care of Plaintiff.  He 
contacted a neurosurgeon, Dr. Chen, after the MRI was read.  Dr. Chen then made the decision 
as to whether Mousa was a surgical candidate and if so, when surgery should be done.  Dr. Nye    
concluded:  “There is no evidence that an MRI performed any earlier would have resulted in the 
patient being taken to surgery any sooner.”  See Nye Decl., paragraphs 13, 14.   
 
PLAINTIFF’S BURDEN TO RAISE A TRIABLE ISSUE OF FACT 
 
 Defendant met her initial burden of production, presenting evidence negating two 
elements (breach and causation) of Mousa’s cause of action for medical malpractice and the 
derivative claim by his wife for loss of consortium.  When Defendant met his burden of 
production, it caused a shift in burdens.  Plaintiff is must now produce evidence to show the 
existence of a genuine issue of material fact.  See Aguilar, supra, 25 Cal.4th at 845. 
 
               “‘California courts have incorporated the expert evidence requirement into their 
standard for summary judgment in medical malpractice cases.  When a defendant moves for 
summary judgment and supports his motion with expert declarations that his conduct fell within 
the community standard of care, he is entitled to summary judgment unless the plaintiff comes 
forward with conflicting expert evidence.”  See Munro, supra, 215 Cal.App.3d at 984-985.   
 
                Here, Dr. Panchal presented opinion testimony that she did not breach the standard of 
care of the medical community in treating Mousa and that she did not cause or contribute to 
Mousa’s injuries. In response, Plaintiff did not offer any expert evidence to contradict 
Defendant’s expert’s declaration.  In fact, Plaintiff failed to file an Opposition at all.  Defendant’s 
Proof of Service indicates the Motion for Summary Judgment was timely filed and served on 
Plaintiff on January 22, 2019.  
 
             The absence of any conflicting expert (or other) evidence is fatal Plaintiffs’ causes of 
action. ‘‘[It] is settled that an opponent's failure to file counteraffidavits admits the truth of the 
movant's affidavit.”  See Tresemer v. Barke (1978) 86 Cal.App.3d 656, 668.  The purpose of the 
summary procedure is to penetrate through evasive language and adept pleading and ascertain 
the existence or absence of triable issues.  See Chern v. Bank of America (1976) 15 Cal.3d 866, 
873.  Because Plaintiffs failed to submit the declaration of an expert, no triable issue of fact was 
presented regarding Defendant’s compliance with the standard of care or causation.  Summary 
judgment must therefore be granted in Defendant Dr. Panchal’s favor. 
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 6.  TIME:  9:00   CASE#: MSC16-02143 
CASE NAME: AHMADI VS. WATKINS 
HEARING ON MOTION FOR SANCTIONS PURSUANT TO CCP SEC 128.5 
FILED BY CARL WATKINS, CAW INVESTMENTS, INC. 
* TENTATIVE RULING: * 
 
Denied.  Although Plaintiff was ultimately unsuccessful and apparently abandoned this case 
following the Summary Adjudication motion, it does not appear to the court that this case was 
filed and maintained with “actions or tactics, made in bad faith, that are frivolous or solely intended 
to cause unnecessary delay.”  CCP §128.5.  Parts of the case survived the Summary Adjudication 
motion, including the Assault claims based on the allegation that Defendant “pulled a gun” on 
Plaintiff.  The claims that were removed from the case at the time of that motion lacked merit but 
were not frivolous.  
 
The court delayed entering a dismissal at the time of trial at Defendants’ request because they 
wished to pursue this motion.  The court orders that the case is now dismissed, with Defendants 
entitled to an award of costs as prevailing party. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-00038 
CASE NAME: MAKSIMOVIC VS. SHELLPOINT 
HEARING ON MOTION TO TAX OR STRIKE COSTS 
FILED BY JOVICA MAKSIMOVIC, DANICA MAKSIMOVIC 
* TENTATIVE RULING: * 
 
Continued to 6/20/19 @ 9:00 a.m. per written stipulation. 

  

 8.  TIME:  9:00   CASE#: MSC17-00563 
CASE NAME: TCHEONG VS RAMIREZ 
HEARING ON MOTION FOR LEAVE TO FILE AN AMENDED CROSS-COMPLAINT 
FILED BY TCHEONG, LLC 
* TENTATIVE RULING: * 
 
 Plaintiff, Cross-Complainant and Cross-Defendant Tcheong, LLC’s (“Cross-Complainant” 
or “Tcheong”) motion for leave to file an amended Cross-Complaint is granted.   

SUMMARY OF THE CASE 

 This is a consolidated action.  The first case was filed by Plaintiff Tcheong, LLC against 
Defendants Peter Ramirez, individually and dba The WorldGrill, LLC and Fortress Restaurant, 
Selina Ramirez, individually and dba The WorldGrill, LLC and Fortress Restaurant (Contra 
Costa Superior Court Case No. C17-00563):  This case was filed on April 6, 2017.  Plaintiff 
Tcheong, LLC (“Tcheong”) filed a First Amended Complaint on July 28, 2017.   

 The FAC alleges that on or around April 2016, Defendants Peter and Salina Ramirez, 
individually and dba The WorldGrill, LLC and Fortress Restaurant, agreed to purchase Hamachi 
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Restaurant for $150,000 and assume Plaintiff’s remaining lease obligations to its landlord.  
(FAC, paragraphs 7, 13, 16 and 18)  The Defendants agreed to the sale, took possession of the 
property, made renovations, hired employees, transferred their utilities into their name, had a 
“Grand Opening” for their new Puerto Rican restaurant, named Fortress Restaurant.  (FAC, 
paragraphs 19, 31) 

 Defendants then stated that they no longer wanted to purchase the business.  The 
Ramirez’s claim that they were never transferred food and dance permits, which were part of the 
sales agreement, and therefore were not obligated to go forward with the purchase.  (FAC, 
paragraph 25)  Tcheong alleges that Defendants were negligent in effectuating the transfer of 
the permits since Defendants had an affirmative obligation to have their business plans 
approved by the City of Walnut Creek’s Planning Department before the police department 
could authorize a transfer.  Plaintiff contends that it repeatedly made these obligations clear to 
Defendants who held themselves out to be sophisticated business people.  (FAC, paragraphs 
21-25, 41)  

 Plaintiff has alleged that Defendants never intended to go through with the purchase and 
intentionally misled Tcheong, LLC into believing they would.  Peter and Salina Ramirez failed to 
pay the agreed purchase amount of $150,000 for the restaurant and its assets, as well as the 
monthly rental payments to the landlords, the Tang family, as the agreement further required.  
(FAC, paragraph 26)  As a result, Plaintiff suffered, and continues to suffer, damages, loss of 
business, lost profits, out-of-pocket losses and loss of goodwill.  (FAC, paragraph 36) 

 Defendant The WorldGrill, LLC (“The WorldGrill”) filed a Cross-Complaint against 
Tcheong for breach of contract, breach of the implied covenant of good faith and fair dealing 
and fraud.  The WorldGrill alleged that Tcheong repudiated its obligations under the agreement 
by failing to transfer the required permits, which were necessary to run the restaurant.   

 The second case was filed by Plaintiffs Wen-Ching Tang and Huan-Ching Tang against 
Geoffrey Tcheong, Clemence Tcheong & Tcheong, LLC (Contra Costa Superior Court Case No. 
C18-00543):  This action was filed on March 15, 2018.  This is a suit by the landlord (“the 
Tangs”) against Defendants (“Tcheong”) for failure to pay rent on the commercial lease 
Defendants entered into with the Tangs.  (Cmplt, paragraphs 2-4, 8-10, 15-20)  Defendants 
stopped paying rent on or about April 2016.  (Cmplt, paragraph 20) 

 Plaintiffs also allege that in addition to withholding rent, Defendants failed to abide by 
Section 3.01 and 3.05 of the commercial lease agreement, which required Defendants to keep 
their conditional use permit.  (Cmplt, paragraph 21)   

 Pursuant to Section 10-2.1.403 of the Walnut Creek Zoning Ordinance, Hamachi’s is 
classified as an “Eating and Drinking Establishment with Full Alcoholic Beverage Service Ending 
after 11:00 p.m.”  A conditional use permit is required by the City for this type of use.  Pursuant 
to 10.2.3.1217 of the Walnut Creek Zoning Ordinance, businesses may continue to operate 
under a “Deemed Approved” status only if they maintain the same type of ABC license and if 
there is no “substantial change in the mode or character of operation.”  (Cmplt, paragraph 22)  
Under the Ordinance, a “substantial change in mode or character of operation” includes 
situations where “the alcoholic beverage establishment proposes to reinstate alcoholic beverage 
sales after a cessation of use for a period greater than 180 days.”  (Cmplt, paragraph 23)   
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 On October 13, 2016, Code Enforcement and police department staff performed a site 
inspection and noted that Hamachi’s was closed for business.  The business remained non-
operational when they inspected again on May 24, 2017, which is more than 180 consecutive 
days.  (Cmplt, paragraph 24)  As a result, the Tangs lost their “Deemed Approved” status and 
the sales, service and consumption of alcoholic beverages cannot occur until a conditional use 
permit has been issued by the City.  (Cmplt, paragraph 25) 

 Plaintiffs contend that they have extensive damages:  (1) no less than $231,669 for lost 
rent; (2) no less than $5,000 for the loss of the conditional use permit, and attorney’s fees 
(provided for in the lease agreement).   

 In the second action by the Tangs, Tcheong, LLC filed a Cross-Complaint against the 
Tangs and the Ramirezes, individually and as their dbas, alleging that the Ramirezes owed the 
Tangs the rent and reimbursement for the loss of the conditional use permit since Tcheong 
surrendered possession of the restaurant to the Ramirezes, who agreed to take over the lease 
with the Tangs.   

 Defendant Tcheong requested leave of court to file the Cross-Complaint since it added 
new parties, the Ramirezes, individually and as their dbas.   

 On August 30, 2018, this court found that Tcheong’s proposed Cross-Complaint was 
compulsory, that is, arising out of the same transaction or occurrence as the Complaint.  See 
CCP Section 426.10(c)   

 On September 27, 2018, Tcheong filed the Cross-Complaint.  It alleged four causes of 
action against the Tangs:  (1) promissory estoppel; (2) intentional misrepresentation; (3) 
negligent misrepresentation and (4) promises made without intent to perform.  The Cross-
Complaint alleges one cause of action against the Ramirezes:  (5) equitable indemnity.   

 The cases were subsequently consolidated on December 6, 2018, with Case No. C18-
00543 being consolidated into the earlier filed case, Case No. C17-00563.  

THE MOTION AT ISSUE 

 Cross-Complainant Tcheong seeks leave to add a new party to his Cross-Complaint:  
Cross-Defendant Jimmy Peirjye Tang (“Jimmy”).  Jimmy is the son of Plaintiffs and Cross-
Defendants Wen-Chin Tang and Huan-Chin Tang.  Tcheong contends that Jimmy served as an 
agent for his parents in connection with the events in this case.  Tcheong seeks to add Jimmy 
as a Cross-Defendant to the four causes of action pled against the Tangs in the September 27, 
2018 Cross-Complaint.  

 Tcheong moves for leave to amend on two grounds, one of which is not relevant.  First, 
Tcheong contends that leave to amend is liberally granted.  See CCP Section 473; Haley v. 
Dow Lewis Motors, Inc. (1999) 72 Cal.App.4th 497, 506-507, 510; Berman v. Bromberg (1997) 
56 Cal.App.4th 936, 945.  This is true, and the policy favoring amendment is so strong that it is a 
rare case in which denial of leave to amend can be justified.  See Howard v. County of San 
Diego (2010) 184 Cal.App.4th 1422, 1428.   

 Second, Tcheong moves to add Jimmy under CCP Section 474, which allows parties to 
be added after the statute of limitations against them has run if Tcheong were truly ignorant of 
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defendant’s identity and liability in the case.  See McClatchy v. Coblentz, Patch, Duffy & Bass, 
LLP (2016) 247 Cal.App.4th 368, 371-372; Woo v. Superior Court (1999) 75 Cal.App.4th 169, 
177; Taito v. Owens Corning (1992) 7 Cal.App.4th 798, 802.  

 This ground is irrelevant since the statute of limitations has not run against Jimmy. The 
Cross-Complaint by Tcheong was filed on September 27, 2018.  Tcheong’s four causes of 
action to which it wishes to add Jimmy as a Defendant have three and four year statutes of 
limitations.  See CCP Sections 338(d); 343.  This amendment to substitute Jimmy as a Doe 
defendant was made approximately seven months after the Cross-Complaint was filed.   

 Cross-Defendants Peter Ramirez, Selina Ramirez, The WorldGrill, LLC and Fortress 
Restaurants (“the Ramirezes”) oppose Tcheong’s motion.  There is no opposition by the Tangs 
or by Jimmy himself.  The Ramirezes contend that the motion to amend does not comply with 
California Rule of Court 3.124(b) and must be denied on that basis.  CRC 3.124(b) states, a 
motion for leave to amend must be accompanied by a declaration containing the following 
information:  (1) the effect of the amendment; (2) why the amendment is necessary and proper; 
(3) when the facts giving rise to the amended allegations were discovered, and (4) the reasons 
why the request for amendment was not made earlier.   

 The Ramirezes acknowledge that Cross-Complainant submitted a declaration by 
Geoffrey Tcheong, who is the manager of Tcheong, LLC (referred to as Tcheong herein) with its 
motion.  See Declaration of Geoffrey Tcheong (“Geoffrey Decl.”), attached to Cross-
Complainants’ Memorandum of Points and Authorities.  However, it contends the declaration is 
insufficient since it fails to state why the amendment is necessary and proper, why the 
amendment is necessary and why the request for amendment was not made earlier.  

 While Geoffrey’s declaration is not the picture of clarity, it complies with CRC 3.1324(b).  
Cross-Complainant’s Reply elaborates further on each of these elements, citing to Geoffrey’s 
declaration.  The court finds the declaration sufficient to meet the technical requirement of the 
Rule of Court.  The court reminds that the options for all Cross-Defendants are either:  
amendment in this case to add another possibly liable party or to have Tcheong file a separate 
action against Jimmy, who would undoubtedly move to have that case consolidated with this 
already consolidated case. 

 The Ramirezes also argue that the proposed amendment is not brought in good faith 
and after unnecessary delay.  While amendments are liberally granted, the lenient policy is not 
without limits.  Amendment should not be granted where (1) it is not brought in good faith; (2) 
the delay was unjustified and prejudiced the opposite side, or (3) it would be futile.  See Saliter 
v. Pierce Brothers Mortuary (1978) 81 Cal.App.3d 292, 296.  The Ramirezes contend that 
Tcheong’s motion to amend is not brought in good faith and has been brought after an 
unjustified delay in an attempt to prejudice the Ramirezes.  Specifically, the Ramirezes argue 
that Tcheong’s motion is designed to make it more difficult for them to find counsel.  The 
Ramirezes’ counsel have withdrawn from this case, and the Ramirezes are looking to substitute 
new counsel.  Tcheong’s motion to amend is only brought now to frustrate the Ramirezes’ 
efforts at finding substitute counsel.  

 Given that this court has recently vacated the upcoming jury trial and hopefully cleared 
the way for discovery to ensue in earnest, the court finds no prejudice to the Ramirezes from 
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the amendment.  It makes sense to try all the “players” in the events in this case in one action.  
The motion to amend to substitute Jimmy Tang for Roe 1 is granted. 

 

  

 9.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON MOTION FOR TERMINATING, ISSUE, AND/OR EVIDENCE SANCTIONS 
FILED BY JATINDER DHILLON M.D. 
* TENTATIVE RULING: * 
 
Appear. 

 

  

10.  TIME:  9:00   CASE#: MSC17-01033 
CASE NAME: GOLDEN STATE VS. PINZA 
HEARING ON MOTION TO AMEND COMPLAINT 
FILED BY GOLDEN STATE TMS PROPERTY LLC, et al. 
* TENTATIVE RULING: * 
 
             Continued on Court’s own motion to be heard with the Summary Judgment Motion set 
for June 13, 2019 at 9:00 AM in Dept. 33. 

 

  

11.  TIME:  9:00   CASE#: MSC17-01988 
CASE NAME: AZEVEDO VS. KERACHI 
HEARING ON MOTION TO DECLARE PLAINTIFF A VEXATIOUS LITIGANT 
FILED BY ALI KERACHI, CALIFORNIA RT PIZZA GROUP, INC. 
* TENTATIVE RULING: * 
 
              Defendants Ali Kerachi and California RT Pizza Group, Inc.’s Motion to Declare Plaintiff 
a Vexatious Litigant is denied.   
 
             California Code of Civil Procedure § 391(b) defines “vexatious litigant” as follows: “[it] 
means a person who does any of the following: 
 

(1) In the immediately preceding seven–year period has commenced, prosecuted, or 
maintained in propria persona at least five litigations other than in a small claims 
court that have been (i) finally determined adversely to the person or (ii) unjustifiably 
permitted to remain pending at least two years without having been brought to trial or 
hearing. 

 
(2) After a litigation has been finally determined against the person, repeatedly relitigates 

or attempts to relitigate, in propria persona, either (i) the validity of the determination 
against the same defendant or defendants as to whom the litigation was finally 
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determined or (ii) the cause of action, claim, controversy, or any of the issues of fact 
or law, determined or concluded by the final determination against the same 
defendant or defendants as to whom the litigation was finally determined. 

 
(3) In any litigation while acting in propria persona, repeatedly files unmeritorious 

motions, pleadings, or other papers, conducts unnecessary discovery, or engages in 
other tactics that are frivolous or solely intended to cause unnecessary delay. 

 
(4) Has previously been declared to be a vexatious litigant by any state or federal court 

of record in any action or proceeding based upon the same or substantially similar 
facts, transaction, or occurrence. 

 
             “The vexatious litigant statute (§ 391-391.7) was enacted in 1963 to curb misuse of 
the court system by those acting in propria persona who repeatedly relitigate the same issues. 
Their abuse of the system not only wastes court time and resources but also prejudices other 
parties waiting their turn before the courts. [Citations.]”  (In re Bittaker (1997) 55 Cal.App.4th 
1004, 1008.)   
 
              Here, Defendants argue that Plaintiff should be declared a vexatious litigant pursuant to 
subdivision (b)(3).  Defendants argue that Plaintiff has used the court system as “a tool he can 
use to carry out his personal whims.” In support of the motion, Defendant states Plaintiff has 
moved on seven occasions, ex parte, on the same issue—to continue the trial date or disqualify 
the Court.   
 
             “Any determination that a litigant is vexatious must comport with the intent and spirit of 
the vexatious litigant statute. The purpose of which is to address the problem created by the 
persistent and obsessive litigant who constantly has pending a number of groundless actions 
and whose conduct causes serious financial results to the unfortunate objects of his or her 
attacks and places an unreasonable burden on the courts.”  (Morton v. Wagner (2007) 156 
Cal.App.4th 963, 970-971.) To find that Plaintiff is a vexatious litigant, the Court must conclude 
Plaintiff’s actions unreasonably impacted Defendants and the Court.  
 
           “[S]ubdivision (b)(3) does not specify either a timeframe or quantity of actions necessary 
to support a finding under that section… subdivision (b)(3) requires only that a litigant 
‘repeatedly file[] unmeritorious motions, pleadings, or other papers, conduct[] unnecessary 
discovery, or engage[] in other tactics that are frivolous or solely intended to cause unnecessary 
delay.’[Citation.] What constitutes ‘repeatedly’ and ‘unmeritorious’ under subdivision (b)(3), in 
any given case, is left to the sound discretion of the trial court.” (Morton v. Wagner (2007) 156 
Cal.App.4th 963, 971.)  
 
             Here, the record shows Plaintiff filed an ex parte motion for an order to continue trial on 
December 6, 2018, which was granted.  Plaintiff appeared ex parte on December 11 for an 
order shortening time to file a motion to continue the new trial date.  On December 20, the 
motion to continue trial date was denied.  Plaintiff appeared ex parte on December 27 for Judge 
Austin to disqualify himself.  Plaintiff filed two separate statements for Judge Austin to disqualify 
himself.  Orders striking the statements of disqualification were sent to Plaintiff on January 4 and 
11, 2019.  The trial date of January 14th was continued to January 16, apparently on the Court’s 
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motion.  On January 16, Plaintiff made an oral motion for leave to amend the complaint.  The 
motion was denied, but trial was continued as Plaintiff had additional time to seek a writ on the 
denial of the CCP § 170.1 motion.  Trial was continued to January 22.  
 
            On January 22, the parties appeared for trial.  Plaintiff was informed that his writ was 
denied.  Plaintiff stated he would be filing a second writ.  Due to the confusion of whether trial 
could proceed because of the writ, the trial was continued to February 4. On February 4, Plaintiff 
appeared ex parte to peremptorily challenge Judge Austin. The trial date was continued as the 
DCA had not ruled on Plaintiff’s second writ. Trial was continued to March 25. A specially set 
hearing on Plaintiff’s motion for leave to amend the complaint was set for that date as well.  On 
March 25, the Court denied Plaintiff’s motion for leave to amend.  Trial was continued one day 
to March 26, which proceeded to completion.   
 
             In Morton that court noted that usually a litigant is declared vexatious after dozens of 
motions.  “While there is no bright-line rule as to what constitutes ‘repeatedly,’ most cases 
affirming the vexatious litigant designation involve situations where litigants have filed dozens of 
motions either during the pendency of an action or relating to the same judgment. (Bravo v. 
Ismaj (2002) 99 Cal.App.4th 211, 225 [litigant filed numerous motions contesting appointment of 
the special discovery master; six motions challenging judge or his rulings; five motions for 
sanctions against opponent, opponent's attorney, judge and special master; a motion for 
continuance; and a motion for new trial].)  In Bravo the court found that approximately 20 
motions constituted “repeated” because they all arose during the same action and many of the 
motions were identical to motions previously brought and denied. This was hardly the case 
here.” (Morton v. Wagner (2007) 156 Cal.App.4th 963, 972.)    
  
 Here, the number of motions filed by Plaintiff do not come close to those in Bravo. 
Moreover, “Not all failed motions can support a vexatious litigant designation. The repeated 
motions must be so devoid of merit and be so frivolous that they can be described as a ‘flagrant 
abuse of the system,’ have “no reasonable probability of success,’ lack ‘reasonable or probable 
cause or excuse’ and are clearly meant to ‘abuse the processes of the courts and to harass the 
adverse party than other litigants.’ [Citation.]” (Morton v. Wagner (2007) 156 Cal.App.4th 963, 
972.)  
 Defendants have not shown that Plaintiff’s “repeated” motions were so devoid of merit 
that it was clear they were meant to harass Defendants or abuse the processes of the court.  
Therefore, the motion is denied.  
 

  

12.  TIME:  9:00   CASE#: MSC18-00288 
CASE NAME: CHINN VS. COOKS COLLISION 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGS.  ( SET 1 ) 
FILED BY COOKS COLLISION, INC. 
* TENTATIVE RULING: * 
 
Granted.  Verified responses without objection shall be served by May 23, 2019.  Sanctions 
awarded in the amount of $660. 
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13.  TIME:  9:00   CASE#: MSC18-01446 
CASE NAME: LLAMAS DE HERNANDEZ VS. TARGET 
HEARING ON MOTION TO QUASH SUBPOENA 
FILED BY CONSUELO LLAMAS DE HERNANDEZ 
* TENTATIVE RULING: * 
 
Denied.  The subpoena was withdrawn after meet and confer efforts between counsel. 

 

  

14.  TIME:  9:00   CASE#: MSC18-01446 
CASE NAME: LLAMAS DE HERNANDEZ VS. TARGET 
HEARING ON MOTION TO QUASH SUBPOENA  
FILED BY CONSUELO LLAMAS DE HERNANDEZ 
* TENTATIVE RULING: * 
 
See line 13. 

 

  

15.  TIME:  9:00   CASE#: MSC18-01546 
CASE NAME: AC WASTE MANAGEMENT  VS.  WASTE CONNECTIONS 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY ALAMEDA COUNTY WASTE MANAGEMENT AUTHORITY 
* TENTATIVE RULING: * 
 

Before the Court is a motion for judgment on the pleadings (“MJOP”) filed by Plaintiff Alameda 
County Waste Management Authority (“Plaintiff” or “ACWMA”). The MJOP relates to Plaintiff’s 
First Amended Complaint (“FAC”) for declaratory and injunctive relief and is opposed by 
Defendants Waste Connections US, Inc., Madera Disposal Systems, Inc., Potrero Hills Landfill, 
Inc., and Waste Solutions Group of San Benito, LLC (collectively, “Defendants”). 

ACWA moves for judgment pursuant to Code Civ. Proc. § 438(c)(1)(A) on the grounds that the 
undisputed facts establish as a matter of law that ACWMA has a justiciable cause of action 
against Defendants and that each of Defendants’ remaining affirmative defenses lack merit.  

For the following reasons, the Court grants the MJOP. 

Standard 

The standard for granting a motion for judgment on the pleadings is essentially the same as that 
applicable to a general demurrer. Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 
1064. As a consequence, it may be granted if, from the pleadings, together with matters that 
may be judicially noticed, it appears that a party is entitled to judgment as a matter of law. CCP 
§ 438 (d); Saltarelli & Steponovich v. Douglas (1995) 40 Cal.App.4th 1, 5; Weil & Brown, Civ. 
Pro. Before Trial (The Rutter Group 2010) p. 7:292. As such, a motion for judgment on the 
pleadings involves the same type of procedures that apply to a general demurrer. Richardson-
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Tunnell v. School Ins. Program for Employees (2007) 157 Cal.App.4th 1056, 1061; Burnett v. 
Chimney Sweep (2004) 123 Cal.App.4th 1057, 1064. In considering a motion for judgment on 
the pleadings, courts consider whether the factual allegations, assumed true, are sufficient to 
constitute a cause of action. Fire Ins. Exchange v. Sup. Ct. (2004) 116 Cal.App.4th 446, 452-
453. Also, like a demurrer, a motion for judgment on the pleadings does not lie as to only part of 
a cause of action. Fire Ins. Exch. v. Sup. Ct. (2004) 116 Cal.App.4th 446, 452; Weil & Brown, 
Cal. Practice Guide: Civ. Pro. Before Trial (The Rutter Group 2008) p. 7:295. 

Request for Judicial Notice 

Both Plaintiff and Defendants’ requests for judicial notice are granted. Evid. Code §§ 452, 453. 

Factual and Procedural Background 

Alameda County Waste Management Authority (“ACWMA”) is a public agency “responsible for 
providing the planning and technical assistance necessary for ensuring that Alameda County 
and its cities meet the State’s mandate that 50 percent of solid waste be diverted from landfills.” 
FAC at ¶ 1. Defendant Waste Connections US, Inc. is “an integrated solid waste services 
company that provides solid waste collection, transfer, disposal and recycling services[.]” 
Additional Defendants Madera Disposal Systems, Inc., Waste Solution Group of San Benito, 
LLC, and Potrero Hills Landfill, Inc. operate landfills in Avenal, San Benito County, and Solano 
County, respectively.  

At issue here is Public Resources Code § 41821.5(g)(2) which provides that: 

Notwithstanding Title 5 (commencing with Section 3426) of Part 1 of Division 4 of 
the Civil Code and Article 11 (commencing with Section 1060) of Chapter 4 of 
Division 8 of the Evidence Code, an employee of a government entity may, at the 
disposal facility, inspect and copy records related to tonnage received at the 
facility on or after July 1, 2015, and originating within the government entity’s 
geographic jurisdiction. Those records shall be limited to weight tags that identify 
the hauler, vehicle, quantity, date, type, and origin of waste received at a disposal 
facility. Those records shall be available to those government entities for the 
purposes of subdivision (a) and as necessary to enforce the collection of local 
fees, but those records shall be confidential and shall not be subject to disclosure 
under the California Public Records Act (Chapter 3.5 (commencing with Section 
6250) of Division 7 of Title 1 of the Government Code). Names of haulers using 
specific landfills shall not be disclosed by a government entity unless necessary 
as part of an administrative or judicial enforcement proceeding to fund local 
programs or enforce local franchises. 

Pub. Resources Code § 41821.5(g)(2). 

ACWMA filed a complaint for declaratory and injunctive relief on June 5, 2018 alleging in part 
that “Defendants’ refusal to provide landfill records from July 1, 2015 through December 31, 
2017 in response to the January 2016, June 2017, and February 2018 requests of the Waste 
Management Authority, violates Public Resources Code section 41821.5(g).” FAC at ¶ 34. 

Waste Connections and the Landfill Cross-Complainants answered and cross-complained on 
August 23, 2018. The Cross Complaint alleged causes of action for: (1) declaratory and 
injunctive relief; (2) unreasonable search and seizure in violation of the fourth amendment; (3) 
unconstitutional taking under the California Constitution; (4) unconstitutional taking in violation of 
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the fifth amendment; (5) excessive use of the police powers of local governments; (6) violation 
of due process under the California Constitution; and (7) violation of due process under the US 
Constitution. The Court heard ACWMA’s demurrer to the cross-complaint on January 7, 2019 
and sustained it without leave to amend. The order was entered on January 31, 2019. 

Analysis 

ACWMA’s complaint for declaratory and injunctive relief is premised on its cause of action 
against Defendants for violation of Public Resources Code § 41821.5. Specifically, ACWMA 
alleges in part that “Defendants’ refusal to provide landfill records from July 1, 2015 through 
December 31, 2017 in response to the January 2016, June 2017, and February 2018 requests 
of the Waste Management Authority, violates Public Resources Code section 41821.5(g).” FAC 
at ¶ 34. 

Defendants argue that this cause of action fails because the FAC does not contain any factual 
allegations that the weight tags are “necessary to enforce the collection of local fees.” Opp. at 6. 

However, the FAC clearly alleges that “[e]nforcement of the Facility Fee Ordinance necessitates 
information about the source, tonnage, and haulers of waste generated in Alameda County that 
is deposited in other counties.” FAC at ¶ 20. The Complaint further alleges that “[t]he Waste 
Management Authority therefore regularly requests ‘weight tag’ records containing this 
information from landfills that have reported receiving waste from Alameda County.” Id. at ¶ 21. 

Given these express allegations, Defendants’ argument that Plaintiff’s Complaint lacks an 
essential element lacks merit. However, both parties give generous interpretations of this 
Court’s prior order. The Court did not make a finding, as Plaintiff’s allege, that Defendants 
cannot state a claim that weight tags must be found “necessary” for fee enforcement purposes. 
Neither was the dismissal of the cross-complaint, as Defendants allege, “based upon the court’s 
finding that the instant proceeding provided WCI with a forum and a hearing on the merits 
specifically as to the issue of necessity.” Opp. at 11:19-21.  

Instead, this Court, applying the Oklahoma Press “reasonableness test” for the validity of an 
administrative subpoena, concluded that the Fourth Amendment did not prohibit judicial 
enforcement of ACWMA’s document requests because they did not authorize actual entry of 
immediate inspection and were for a lawfully authorized purpose under Pub. Resources Code 
§ 41821.5. Furthermore, the Court noted the opportunity for judicial review as provided at Pub. 
Resources Code § 41821.5(g)(3). 

Defendants’ statutory interpretation argument appears to be based on their contention that the 
term “necessary” in § 41821.5(g)(2) requires a showing of necessity. This argument appears to 
be premised, at least in part, on their contention that “sensitive, competitive business data” is at 
issue (See Opp. at 7:1-2); however, this Court has already determined that records that related 
“to tonnage received at the facility on or after July 1, 2015, and originating within the 
government entity’s geographic jurisdiction” did not have trade secret protection as a matter of 
law, because the statutory language specifically provided for inspection and copying of records 
notwithstanding CUTSA. 

This Court has also already determined that the administrative subpoena at issue is valid. 
Furthermore, Plaintiff has alleged at paragraphs 20 and 21 of the FAC that enforcement of the 
ordinance requires that ACWMA request weight tag records containing information about the 
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source, tonnage, and haulers of waste generate in Alameda County. The statutory interpretation 
exercise proposed by Defendant would appear to be unnecessary in this context.  

However, for the sake of clarity, the Court addresses Defendants’ argument that the statute 
“requires a prerequisite showing for production.” Opp. at 7:10-11. 

 Statutory Interpretation 

“Under general settled canons of statutory construction, we ascertain the Legislature’s intent in 
order to effectuate the law’s purpose. We must look to the statute’s words and give them their 
‘usual and ordinary meaning.’ The statute’s plain meaning controls the court’s interpretation 
unless its words are ambiguous. If the plain language of a statute is unambiguous, no court 
need, or should, go beyond that pure expression of legislative intent.” In re Jose S. (2017) 12 
Cal.App.5th 1107, 1113 (quoting White v. Ultramar, Inc. (1999) 21 Cal.4th 563, 572) (internal 
citations and quotations omitted). 

In examining the statute, the Court is guided by two applicable principles. “First, statutory 
language is to be understood in context, with the whole of a statute considered when attempting 
to construe each part. Second, the Legislature does not engage in idle acts, and no part of its 
enactments should be rendered surplusage if a construction is available that avoids doing so.” 
Mendoza v. Nordstrom, Inc. (2017) 2 Cal.5th 1074, 1087 (internal citations and quotations 
omitted). 

ACWMA cites to Estate of Kerkorian as a guide for how the Court ought to interpret the word 
“necessary” in Pub. Resources Code § 41821.5(g)(2). Estate of Kerkorian (2018) 19 
Cal.App.5th 709. In Estate of Kerkorian, the court’s failure to include language expressly 
deeming a personal representative’s opposition to an omitted spouse petition “necessary to 
assist the court” in an order authorizing that personal representative to participate in litigation did 
not render the order deficient, when the court correctly applied the proper legal standard of 
“good cause.” The Kerkorian court noted that “courts have long recognized a legislative body’s 
use of the word ‘necessary’ must be understood in context.” Id. at 720. In the context at issue in 
Estate of Kerkorian, the court found that “necessary to assist the court” meant “useful” or 
“appropriate” not a “freestanding requirement satisfied only by a showing of indispensability.” Id. 

The context surrounding § 41821.5(g)(2)’s use of the word “necessary” provides that weight 
tags “shall be available” to government entities for the purposes of subdivision (a) “and as 
necessary to enforce the collection of local fees.” The statute further provides that “[a] 
government entity may petition the superior court for injunctive or declaratory relief to enforce its 
authority under paragraph (2).” A plain reading of the statute supports a broader sense of 
“necessary,” i.e., “that which is … convenient, useful, appropriate, suitable, proper or conducive” 
to ensuring compliance with subdivision (a) and local fee provisions. See Westphal v. Westphal 
(1932) 122 Cal.App. 379, 382 (“In the law, the word ‘necessary’ has not a fixed meaning, but is 
flexible and relative.”). This interpretation is not inconsistent with a city or county’s broad ability 
to enact solid waste fees pursuant to a waste management plan. Pub. Resources Code 
§ 41901. 

The Court rejects Defendants’ proposed interpretation of “necessary” that would require an 
undefined “prerequisite showing for production.” Opp. at 7:10-11.  
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Affirmative Defenses 

Defendants initially asserted 24 affirmative defenses against ACWMA’s complaint, but later 
agreed to strike 18 of those with prejudice. Six affirmative defenses remain. In Opposition, 
Defendants argue that “WCI’s pleadings … must be accepted as true for purposes of this 
motion.” Opp. at 12:11-12. That is not a correct statement of the standard on a motion for 
judgment on the pleadings. Furthermore, the Court has already substantively addressed the 
allegations of the cross-complaint and sustained ACWMA’s demurrer without leave to amend. 
The cross-complaint was dismissed on January 7, 2019. That order extinguished the cross-
complaint, which is no longer an operative pleading in this action. 

Because Plaintiff has stated a claim for violation of Public Resources Code § 41821.5(g)(2), the 
Court grants the MJOP against Defendants’ affirmative defenses for “failure to state a cause of 
action” (first affirmative defense), “lawful permitted, and licensed conduct” (eighth affirmative 
defense), and “justification” (twentieth affirmative defense). Defendants’ twelfth affirmative 
defense for “lack of causation” fails because they admit that they have possession and control of 
the weight tags and that they have not permitted inspection. Defendants’ sixteenth affirmative 
defense for “failure to regulate hauler’s activities” is not responsive to the FAC’s single cause of 
action for violation of Public Resources Code § 41821.5(g)(2). Similarly, Defendants’ twenty 
third affirmative defense for “no right to attorneys’ fees” is non-responsive to the cause of action 
for violation of § 48121.5(g)(2). 
 

  

16.  TIME:  9:00   CASE#: MSC18-01755 
CASE NAME: ROBERT McDONALD VS. KRISTINA KARKANAN 
HEARING ON MOTION TO DECLARE DEFENDANTS VEXATIOUS LITIGANTS 
FILED BY ROBERT McDONALD, et al. 
* TENTATIVE RULING: * 
 
Appear. 
 

  

17.  TIME:  9:00   CASE#: MSN19-0544 
CASE NAME: RE: IN THE MATTER OF GERONIMO 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

18.  TIME: 11:00   CASE#: MSC19-00664 
CASE NAME: BERGQUIST WOOD McINTOSH VS. KENNETH BERGQUIST 
HEARING ON OSC RE: CONTEMPT (PLAINTIFFS) 
* TENTATIVE RULING: * 
 
Continued to May 30, 2019 at 1:30. 
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ADD-ON 

 

A01.  TIME:  9:02   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON MOTION TO COMPEL 
FILED BY JATINDER DHILLON M.D. 
* TENTATIVE RULING: * 
 
Appear. 

 

 

 


